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st AAL COMMUNICATIONS ClMMISEISH

In the Malter of TFFICE OF THE SECHETARY

)
)
Amendment of Section 73 202(h) Y MB Docket No 03-238
Table of Allotments, ) RM-10820
FM Broudcast Statons )
(Lancaster and Pickeringlon, Ohio) }

To Assistant Chief, Audio Division. Media Bureau

REPLY COMMENTS OF FRANKLIN COMMUNICATIONS, INC,

Franklhin Communcanons, [ne ("Frankhn”), hicensee of Station WIZA,
Channel 278A, Lancaster. Ohio, herein files its reply comments on the Norice of
Praposed Rule Making, DA 03-3648, relcased November 17, 2003 (“NPRM?”) that
proposes o (a) reallot Channel 278A from Lancaster, Ohio, to Pickerington. Ohio und (b)
modify the WIZA license to specity operation on Channel 278A at Pickerington, Ohio !
A defective minor change application filed by the hicensee of WEGE, Westerviile, Ohio,
was liled prior 1o the comment date in this proceeding, so 1t must be dismissed. In
support of Frankhin’s proposal, the following 15 shown

WEGE’s Defective Minor Change Application
Must Be Returned Without Consideration

The only comments filed in this docket by the comment deadline were those of
Frankhn supporting the changes proposed in the NPRM. However, prior to the comment
deadhne, on January 8. 2004, North Amenican Broadcastmg Co . Inc (“NABC”) filed an

apphicaton {(File No BPH-20040108A1.M) (herein “Apphcation™) seeking a minor

' Reply Comments are due by January 30, 2004: therefore, these Reply Comments are

ot



change construction permit lor WEGE(FM), Channel 280A, at Westerville, OH Exhibit
24 — Statement A - of the Application references the Pickerington rule making and states
that the Apphcanen “would be tully spaced to the Pickenington allotment if the allotment
coordinates were changed to 397 557 427 N, §2° 38° 42" W ™ The Application 1s
cunently short spaced to the Pickerington aliotment site at 39° 56° 39” NL, 82°
417 147"WL by 3 49 kilometers It the Apphcanon were in compliance with the
Commmssion’s rules, it would be treated as a counterproposal to Frankhn’s proposal tor
Picherington under the procedures set forth in Conflicts Between Applications and
Petittons for Rulemakmg 10 Amend the FM Table of Alfotments, 7 FCC Red 4917 (1992),
recon granted m part, 8 FCC Red 4743 (1993). But the Application 1s defective and may
not be considered as u valid counterproposal to the Pickerington proposal.2

Any alleged public interest benefits in the Apphication are nullified by the
apphcation’s non-compltance with the Commuission’s rules, and defects 1n Lhe
Application under Commussion precedent. The Apphcation 1s short spaced by 13
kilometers to the hicensed facilities of WPAY-FM, Channel 281C, at Portsmouth, OH
Although NABC requested a waiver in the Application of Sections 73 207(b) und
73 3517, the plain fact1s that the Apphcation does not meet the Commission’s spacing
rules It s well established that counterproposals must be techmically correct and
substanually complete when hiled and that counterproposals will be considered only if
they are filed by the deadhne date for comments  See Section 1 420 (d) of the

Commussion’s Rules, Broken Arrow and Bixby, Okiahoma, 3 FCC Red 6307 (1988) and

umely (iled
* Separately, Franklin 1s fihing today an informal objection to the Application. On
Junuary 23, 2004, the heensee of WPAY-FM filed a Motion to Dismuss the Apphication



Springdule Arkansas et al | 4 FCC Red 674 (1989), recon., 5 FCC Red 1241 (1990). In
this case, what NABC would normally profter as a counterproposal in this docket was not
lechmeally corect or substantially complete when tiled

In Oswego and Granby, New York, 16 FCC Red 16927 (2001), recon disnirssed
as moot, 18 FCC Red 17615 (2003), on remarkably similar facts, the Commussion
granted a proposal to reallot a channel from Oswego to Granby, New York. and modity
the hicense of WTKV(FM), us 1t would provide a first local service Lo Granby under
prionity (3). while returning as unacceplable for liling the defective applhication of Clear
Channel Broadeasting Licenses, Inc (“Clear Channel”), to make a mimor change to the
faciliies of WWDG(EM)®, DeRuyter, New York.* The Commussion returned the
apphcauon and atforded Clear Channel 30 days to amend the application 1 such a
manner that 1t would not be mutually exclusive with the allotment of the channel o
Granby

WEGE's Applicauon must be icturmed as unacceptable for filing or dismissed as

defecuve It should not be histed on a public notice as a counterproposal since 118
defective

Franklin’s Pickerington Proposal Is
Superior to NABC’s Application

In addiuon to the fatal defect desenbed above, the Application must be found

infertor to Franklin’s proposal under the Commisston’s FM allotment priorities set forth

3 Formerly WXBB

4 The Comimssion ullotted the channel to Granby at different coordinates at the
suggestion of the licensee of WTVK  Franklin objects to the coordinates suggested by
NABC  Franklin™ consultunt searched for a transmitter site for WEGE that would permit
WEGE some population mcrease without severely resiricting the 1eterence coordmates



in Revision of FM Assigninent and Policies and Procedures, 90 FCC 2d 88 (1982)°
Under the Commussion’s prionities, theie 1s no question that Franklin's proposal 1s
comparauvely superior to NABC’s - Franklin proposes a first local transmission service
to Pickerington. scrving Prionty (3), while NABC proposes orly an increase in service
area — u factor which 1s considered an “other pubhic interest” matter under priority (4)
Provision ol Tirst local service 1s comparatively preferable under Section 307(b) of the
Communications ol Act ot 1934, s amended 10 o moditication apphcation In FM
Channel and Class Modificarions by Application, 8 FCC Red 4735 (1993), the
Commussion stated, “an apphcauon 1s considered, in the absence of a showing to the
contrary, to represent no more than the applicant’s preference for a particular transmitter
site - Accommodation ol an apphcant’s preference provides mimimal public inicrest
bencfits. and thus virtually any contlicting application mmvolving a net pubhic interest
benetit will be preferred.” The Commussion should grant Franklin’s proposal for a first
local service to Pickerington without considering whether the Apphcution will result in
any public interest benefits

Franklin’s proposal would provide a first local service to Pickerington. an
incorporated commumity of 9,792 persons  Frankhn’s petiion comphes fully with all of
the spacing rules and provides line of sight service and principle community coverage 1o

Pickerington  Frankhin’s proposal would also result 1n a net service gain of 327,050

for WIZA at Pickenington and could find no sauslactory compromise location
(1) Frrst full-time aural service, (2) second full-time aural service, (3) first local
service, and (4} other public interest matters



persons’, and the small loss area of 611 square kilometers 1s well served by at least five
full-nme services  [tis clear that Frankhin's proposal 1s superior

The attuched Techmeal Exhibit shows that acceptance of the Apphication would
require the Pickerington allotment reference stte to be relocated 4 01 kilometers cast of
Franklin®s curvent allotment site. resulting i a loss of population by WIZA of 182,765
persons (using the 30 second database) 1t NABC’s site were specified in heu of the
reference site in the NPRM - WEGE 18 licensed to Westerville, Ohio It has an obligation
to setve that commumty. and currently does so with 1its facihues NABC's attempt to
move south merely improves WEGE's service to Columbus, Ohio, not to Westervilic In
tact. WEGE proposes to move its transmitter site 7 96 km south of 1ts current location
The Technical Statement contiuns a map showing the dramatic change in the 70 dBu
contour ot WEGE as 1t moves south to cover more of Columbus. Additionally, the
WEGE relocanon would result 1n the loss of service to 19,544 persons.

The Technmical Staiement shows that the licensed 60 dBu contour of WEGE now
covers 52 percent of the Columbus Urbamized Area The proposed 60 dBu contour
would encompass almost 100 percent ol the Urbanized Area NABC’s Application

would bring increased setvice only to areas that are already well-served Only NABC's

“ FCC Pigures There was u ditference between the population figures as determied by
the Commission and by the prior hcensee of WIZA  The Commussion calculated the
present seryice at 441,943 persons and the proposed service at 768,993 for a net gain of
327.050 or a net gain of 47,000 more persons than the figures in the petition for rule
making The techmeal consultant stated he double checked his figures and then changed
the terrwm data to predict the 60 dBu contour using the 3 second darabase  When using
that database, the figures changed shightly to a present population of 479,563 and the
proposed population of 760,210 within the 60 dBu contour This results 1n a net gain of
280.647 persons  The technical consultant could not explain the ditference 1n the figures,
howeser, there 1s a large populanon gamn lrom Franklin’s proposal



private interest in serving more of Columbus than 1t does now would be benefit—not the
public’s interest

WEGE’s suggestion of new refetence coordinates for WIZA at Pickerington
would result1n a site restriction to WEGE's proposed site. It 1s the Commuission’s policy
to allot channels with the least site restiictions possible in order to provide greate
fiextbility in selecung ransmitter sites  See Vacaville and Middleton, Califorma, 4 FCC
Red 8315 (1989), 1econ demied, 6 FCC Red 143 (1991)

In Conflicts Berween Applications and Petittons for Rulemaking ro Amend the FM
Table of Allotments. 7T FCC Red 4917 (1992), reconsideration order, 8 FCC Red 4745
(1993), at note L2, the Commussion announced 1ts policy where “the staff will also
attempt to resolve conflicts between a rulemaking petiton and a later-filed FM

apphcation. whenever it is possible to do so without prejudice to a nmely filed FM

apphication or rulemaking pettion |emphasis added].” Here, Frankhn has tred to find an
alternate site that would resolve the conthet and not prejudice Frankhin - Unfortunately,
Franklin has been unable to do so [t appears that NABC selected a site for WEGE that
matkes 1ts impossible to find 4 compromise site As noted above, accepting NABC's
alternate site would result in a loss ot 182.765 persons 1n population that could be scrved
by WIZA with 1ts transmutter at the proposed reference site. That would create extreme
prejudice to Franklin, so Franklin's reference site set forth in the NPRM should be

established as the reference site for Channel 278A at Pickermgton, Ohio.’

T397 56" 397 NL. 82741 14"WL



Conclusion

Frankln’s proposal tor first local service to the incorporated city of Pickerington
Jtthe reference coordmnates specified i the NPRM 1s comparatively superior to NABC’s
Apphcation to merely increase WEGE's population coverage and move [urther into
Columbus, Ohio But NABC"s Application 15 not entitled to comparative evaluation
because the Apphcauion 1s delective as it shorl-spaces the licensed facilities of WPAY -
FM  NABC’'s Apphcation should be returned as unacceptable for filing without any
consideration in this Docket  There being no other impediment to the grant of Franklm’s
proposal. Channel 278 A should be expeditiously atlotted to Pickerington, OH, at the

reference coordinates requested hy Frankhin. 1e. 39° 56" 397 NL, 827 41, 14"WL

MMUNICATIONS, INC

,’ ’ ,G«.“-)’ S Sﬁmhmd\
. Its Counsel

Smithwick & Belendiuk, P C
3028 Wisconsin Avenue, NW
Suite 301

Washington, DC

(202) 363-4500

January 30. 2004



Technical Statement

This Technical Statement 1s in support of the Reply Comments of Franklin
Caommunications, Inc (*Frankhn”) on the Notice of Proposed Rule Making, DA 03-3648 that
proposes to re-aflot Channel 278A from Lancaster, Ohie to Pickeningteon, Chio and modify the
W.JZA license for operation on Channel 278A at Pickerington. Chio

Nerth American Broadcasting Co |, Inc ("NABC"), licensee of WEGE (FM), Channel
280A at Westerville, Ohio filed a minor change application (File Number BPH-20040108ALM)
The application coordinates are short spaced to the Pickernngton rule making allotment site by
3 49 kilometers NABC states in the Application that the Application “would be fully spaced to
the Pickerington allotment If the allotment coordinates were changed to 39° 55 42" N, 8§2° 38’
42" W

Frankhn's rule making allotment site complies with the spacing rules of §73 207 and
provides line of sight and principal community coverage of Pickenington NABC proposes to
move the Pickenngton rule making allotment site 4 01 kilometers east, therefore resulting mnn a
loss of service to 182,765 persons ' The purpose of NABC's application to move WEGE 7 96
kilometers south ts to provide greater service to Columbus, Ohio

Using a Polar Planimeter, we determined that the licensed 60 dBu contour of the WEGE
facility covers 52% of the Columbus, Ohio Urbanized Area The 60 dBu contour of the WEGE

application covers more than 99% of the Columbus, Ohio Urbanized Area

it 6 (e

Willam G Brown January 30, 2004
Bromo Communications, Inc

The loss in population figures are based on the Pickenngton allocation site 60 dBu population as 744 424 and the
60 dBu population from the site proposed by NABC as 561,559
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CERTIFICATE OF SERVICE

1. Shery L. Schunemann, hereby cerufy that copies of the foregoing Reply
Comments were this 30th day of Junuary, 2004, sent via First Class Mail, postage pre-
patd (or by hand dehvery, if so indicated), to the following:

#Hand-delivered

Mr Edward DelLaHunt, FCC (by hand)*
Media Bureau

Federal Commumications Comrmussion
445 12" Street, S W

Washington. D C 20554

Victorta M McCauley. Esq *

Media Burcau

Federal Communications Commission
445 12" Street, S W.

Washington, D C 20554

Marissa G Repp, Esq

Hogan & Hartson LLP

555 13" Sticet, NW
Washington, DC 20004-1109

Sherry L. Sciunemann

-,



